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616 COLUMBIA LAW REVIEW 

amounts to little more than a law-imposed waiver of the right to contest 
the damage. Globe Navigation Co. v. Maryland Casualty Co., supra; cf. 
Gordon Inc. v. Mass. Bonding & Ins. Co. (1919) 186 App. Div. 630, 174 
N. Y. Supp. 844. The unfairness of imposing upon the injured party the 
well nigh impossible task of proving that had he not abandoned his right 
relying on the misrepresentation, he would have recouped his loss, is 
the explanation of this departure from the ordinary rule that the 
plaintiff must prove his actual loss. Where an attorney is sued for 
negligence in failing to conduct properly his client's case the latter 
is called upon to prove that he had a good cause of action though it 
involved a retrial of a previously decided action. Lanprecht v. Bien 
(1908) 125 App. Div. 811, 110 N. Y. Supp. 128; Spangler v. Sellers 
(C. C. 1881) 5 Fed. 882, 895. There would seem then to be no reason 
in the instant case to deny the defendant the right to prove to the 
court that there was no reversible error in the original trial. G and 
M. L. M. Co. y. E. L. A. Corporation (1902) 117 Iowa 180, 90 2ST. W. 
616. The decision would be subject to review by the same courts as 
would have heard the barred appeal. 



Divorce— Infants— Appointment of Guardian ad Litem.— The plain- 
tiff, an infant, sues her infant husband for divorce and alimony, both 
being within the statutory age required for marriage. The defendant's 
motion to suspend the hearing until a guardian ad litem be appointed 
in accordance with § 5565 of the Georgia Code (1910) was overruled. 
On appeal, held, two judges dissenting, the appointment of a guardian 
was not necessary. Bentley v. Benfley (Ga., 1920) 102 S. E. 21. 

On the theory that if an infant is incapable of making a contract 
he cannot sue on it in his own behalf — a theory which is applicable to 
all civil actions whether founded on contract or not — an infant must 
sue by prochein ami and defend by guardian. Schouler, Domestic 
Relations (5th ed.) §449. Where, however, a statute, or, it is sub- 
mitted the common law, permits an infant to enter into the marriage 
contract, the infant ought to be permitted, like any adult, to sue to 
dissolve the contract. Besore v. Besore (1873) 49 Ga. 379; but see 
Wood v. Wood (N. Y. 1830) 2 Paige 108, 110. And if an infant is 
permitted to be plaintiff in a divorce suit there seems to be no good 
reason why he cannot be a defendant. Section 5565 of the Code 
(§ 4987 Civ. Code of 1895) relied on by the defendant was interpreted 
to prescribe merely the mode of service on a guardian and not when 
the appointment of one is necessary. See Furr v. Burns (1906) 124 
Ga. 742, 53 S. E. 201. The theory of the dissent was that logical or 
not there is a distinction between the rights of an infant as plaintiff 
and as defendant, since in the former capacity he is liable at most for 
costs and in the latter his estate may be substantially diminished. See 
Coahon v. Toolee (1855) 18 Ga. 742, 744; Mitchell v. Spaulding (1903) 
206 Pa. St. 220, 224. But none of these cases involved divorce pro- 
ceedings to which ordinary rules of contract apparently do not apply 
and in which infants are treated as adults. See Besore v. Besore, supra, 
379; Einhle v. Lovelace (1907) 204 Mo. 208, 223, 102 S. W. 1015. In 
view of the fact that it would be illogical to allow an infant to appear 
as plaintiff and not as defendant and also that it might be bad policy 
to permit a guardian to control the defence in the highly personal 
divorce proceedings, the majority opinion is commendable as a proper 
extension of a sensible rule. Cf. Hinkle v. Lovelace, supra, 222. 



